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DIGEST 

P r o t e s t  t h a t  awardee proposed m a t e r i a l l y  unbalanced f i x e d  
h o u r l y  l a b o r  ra tes ,  i n  r e sponse  t o  s o l i c i t a t i o n  f o r  
i n d e f i n i t e  q u a n t i t y ,  time and mater ia ls  c o n t r a c t ,  is  den ied  
where t h e r e  is no ev idence  of  ma themat i ca l  unbalanc ing .  

DECISION 

t g  Bauer A s s o c i a t e s ,  I n c . ,  p r o t e s t s  t h e  award of  a c o n t r a c t  
t o  N a t i o n a l  Systems Management C o r p o r a t i o n  under r e q u e s t  f o r  
p r o p o s a l s  (RFP)  N00019-87-R-0063, i s s u e d  by t h e  Naval A i r  
Systems Command f o r  l o g i s t i c s ,  f i n a n c i a l ,  e n g i n e e r i n g  and 
t e c h n i c a l  s u p p o r t  a n a l y s i s  f o r  i t s  f o r e i g n  m i l i t a r y  sales 
program. The RFP con templa t ed  award of a 1-year ( p l u s  
3-opt ion  y e a r s )  i n d e f i n i t e  q u a n t i t y ,  t i m e  and materials 
c o n t r a c t .  Bauer,  t h e  incumbent c o n t r a c t o r ,  a l l e g e s  t h a t  
N a t i o n a l ' s  o f f e r  shou ld  be r e j e c t e d  as m a t e r i a l l y  unbalanced 
s i n c e  i t s  p r i c i n g  s t ruc ture  o v e r s t a t e s  t h e  base yea r  p r i c e  
and u n r e a l i s t i c a l l y  d i s c o u n t s  t h e  o p t i o n  y e a r s '  p r i c e s .  

W e  deny t h e  p r o t e s t .  

The s o l i c i t a t i o n  r e q u i r e d  o f f e r o r s  t o  s u b m i t  f i x e d  h o u r l y  
p r i c e s  f o r  n i n e  l a b o r  c a t e g o r i e s ,  r ang ing  from c l e r i c a l  
s t a f f  t o  s e n i o r  e n g i n e e r s  and program managers. Each 
proposed labor  ra te  was t o  i n c l u d e  i t s  own s h a r e  of wages, 
ove rhead ,  g e n e r a l  and a d m i n i s t r a t i v e  expenses  and p r o f i t .  
For e v a l u a t i o n  pu rposes ,  t h e  h o u r l y  p r i c e  f o r  each l a b o r  
c a t e g o r y  was t o  be m u l t i p l i e d  by a government-provided 
estimate of t h e  number of h o u r s  of expec ted  u s e  f o r  t h a t  f 

c a t e g o r y ,  and t h e  r e s u l t a n t  t o t a l  f o r  e a c h  c a t e g o r y  added 
t o g e t h e r  f o r  a t o t a l  p r i c e  f o r  t h e  b a s e  yea r  and each o p t i o n  
y e a r .  The award w a s  t o  be made t o  t h e  l o w e s t - p r i c e d ,  
t e c h n i c a l l y  a c c e p t a b l e  o f f e r ,  w i th  p r i c e  be ing  t h e  d e t e r -  
m i n a t i v e  f a c t o r .  O f f e r s  were n o t  s c o r e d  o r  ranked i n  
r e l a t i o n  t o  o t h e r s  b u t  were c a t e g o r i z e d  as a c c e p t a b l e  o r  n o t  
a c c e p t a b l e  based on t h e  e v a l u a t i o n  f a c t o r s  set  f o r t h  i n  t h e  
RFP. The t o t a l  p r i c e  f o r  award pu rposes  was de termined  by 



add ing  o p t i o n  p r i c e s  t o  t h e  b a s e  p r i c e ,  as p rov ided  f o r  i n  
t h e  RFP. 

S i x  o f f e r o r s  s u b m i t t e d  p r o p o s a l s  i n  r e sponse  t o  t h e  s o l i c -  
i t a t i o n ;  two ( N a t i o n a l  and B a u e r )  were e v a l u a t e d  as a c c e p t -  
ab le ,  one as m a r g i n a l ,  and t h r e e  a s  unaccep tab le .  B e s t  and 
f i n a l  o f f e r s  (BAFO's) were r e q u e s t e d  from t h e  o f f e r o r s  
s u b m i t t i n g  t h e  one marg ina l  and two a c c e p t a b l e  p r o p o s a l s .  
All t h r e e  BAFO's were found t o  be t e c h n i c a l l y  a c c e p t a b l e .  
E v a l u a t i o n  based on p r i c e  y i e l d e d  t h e  fo l lowing  ( e x c l u d i n g  
t h e  t h i r d  low o f f e r o r ) :  

Baue  r N a t i o n a l  

Base Year $ 557,604 
1st Option 636,884 
2nd Option 660,301 
3 rd  Option 674,832 

$ 580,192 
644,684 
646,167 
647,706 

T o t a l  $2,529,621 $2,518,749 

The b a s e  y e a r  used a t o t a l  es t imate  of 24,970 l a b o r  h o u r s  
s p r e a d  among n i n e  c a t e g o r i e s ,  w i t h  each  o p t i o n  yea r  u s i n g  a 
t o t a l  estimate of 28,110 l a b o r  h o u r s  s i m i l a r l y  d i s b u r s e d .  
The l a b o r  ra tes  f o r  each  c a t e g o r y  s u b m i t t e d  by Bauer and 
N a t i o n a l  were reviewed and found t o  be r e a s o n a b l e .  Award 
was made t o  N a t i o n a l  , as t h e  l o w e s t - p r i c e d ,  t e c h n i c a l l y  
a c c e p t a b l e  o f f e r o r .  

Bauer  a l l e g e s  t h a t  N a t i o n a l ' s  p r o p o s a l  shou ld  have  been 
r e j e c t e d  as m a t e r i a l l y  unbalanced s ince it o v e r s t a t e d  t h e  
base yea r  l a b o r  r a t e s  and u n r e a l i s t i c a l l y  d i s c o u n t e d  t h e  
o p t i o n  y e a r s '  r a tes  " w i t h  t h e  i n t e n t  t o  s u b s t i t u t e  p e r s o n n e l  . . . less q u a l i f i e d  or e x p e r i e n c e d  t h a n  t h o s e  bid."  
B a u e r ' s  argument i s  based on t h e  f a c t  t h a t  N a t i o n a l  chose  t o  
u s e  r e l a t i v e l y  s t a b l e  ra tes  f o r  e a c h  l a b o r  c a t e g o r y  o v e r  t h e  
base and o p t i o n  y e a r s ,  whereas Bauer's g e n e r a l  p a t t e r n  was 
t o  s t a r t  w i t h  lower ra tes  i n  t h e  b a s e  yea r  and increase t h e  
r a t e s  each  yea r  t h e r e a f t e r .  B a u e r  a l s o  a r g u e s  t h a t  N a t i o n a l  
w i l l  n o t  comply w i t h  RFP C l a u s e  H-10, " E v a l u a t i o n  of 
Compensation f o r  P r o f e s s i o n a l  Employees ," which r e q u i r e s  
compensat ion p l a n s  f o r  p r o f e s s i o n a l  employees t h a t  re f lec t  a 
c l e a r  unde r s t and ing  of t h e  work t o  be  performed and i n d i c a t e  
a c a p a b i l i t y  t o  o b t a i n  and keep  s u i t a b l y  q u a l i f i e d  p e r s o n n e l  
t o  meet t h e  s o l i c i t a t i o n ' s  r equ i r emen t s .  

Although t h e  c o n c e p t  o f  unba lanc ing  g e n e r a l l y  a p p l i e s  t o  a 
s e a l e d  b i d d i n g  s i t u a t i o n ,  it a l s o  may app ly  t o  n e g o t i a t e d  
procurements  where,  as h e r e ,  c o s t  o r  price c o n s t i t u t e s  a 
p r imary  b a s i s  f o r  s o u r c e  s e l e c t i o n .  
Squa re ,  I n c . ,  B-220526.2, Mar. 1 7 ,  1986,  86-1 C.P.D. 11 259. 

See q e n e r a l l y  Merret 
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An o f f e r  is m a t e r i a l l y  unbalanced where: ( 1 1 it is mathe- 
m a t i c a l l y  unbalanced i n  t h a t  each  i t e m  does  n o t  c a r r y  i t s  
s h a r e  of t h e  c o s t  of work, o r  is based on nominal p r i c e s  f o r  
some of t h e  work, and enhanced p r i c e s  f o r  o t h e r  work: and 
( 2 )  award based on t h e  m a t h e m a t i c a l l y  unbalanced o f f e r  w i l l  
n o t  r e s u l t  i n  t h e  l o w e s t  o v e r a l l  c o s t  t o  t h e  government. 
Semcor, I n c . ,  8-227050, Aug. 20, 1987, 87-2 C.P.D. 11 185. 

W e  do n o t  f i n d  N a t i o n a l ' s  o f f e r  m a t h e m a t i c a l l y  unbalanced .  
From our  r ev iew of t h e  r e c o r d ,  w e  f i n d  no b a s i s  t o  o b j e c t  t o  
t h e  Navy's  p o s i t i o n  t h a t  N a t i o n a l ' s  p r i c i n g  s t ruc tu re  was 
r e a s o n a b l e  w i t h  each  l a b o r  rate c a r r y i n g  i ts  p r o p o r t i o n a t e  
s h a r e  of t h e  t o t a l  p r i c e :  t h a t  t h e r e  are no nominal rates 
f o r  some l a b o r  c a t e g o r i e s  nor  o v e r s t a t e d  r a t e s  f o r  o t h e r s :  
and t h a t  t h e r e  is no f r o n t - l o a d i n g  of t h e  o f f e r  i n  t h a t  
r a d i c a l l y  h i g h e r  ra tes  are charged  f o r  t h e  b a s e  yea r  w i t h  
much lower r a t e s  f o r  t h e  o p t i o n  y e a r s .  I n s t e a d ,  N a t i o n a l  
has used r e l a t i v e l y  s t a b l e  ra tes  th roughou t  t h e  4 y e a r s .  
N a t i o n a l ' s  s table ra tes  are o n l y  s l i g h t l y  d i f f e r e n t  from 
B a u e r ' s  i n c r e a s i n g  rates.  B a u e r ' s  b a s e  yea r  p r i c e  is  
a p p r o x i m a t e l y  3.9 p e r c e n t  lower t h a n  N a t i o n a l ' s  w i t h  B a u e r ' s  
t h i r d  o p t i o n  yea r  p r i c e  approx ima te ly  4.02 p e r c e n t  h i g h e r  
t h a n  N a t i o n a l ' s .  Given our  c o n c l u s i o n  t h a t  N a t i o n a l ' s  o f f e r  
is n o t  m a t h e m a t i c a l l y  unbalanced ,  t h e r e  is no basis t o  f i n d  
t h e  o f f e r  m a t e r i a l l y  unbalanced.  

B a u e r ' s  r e a l  concern  a p p e a r s  t o  be t h a t  N a t i o n a l  w i l l  n o t  
per form t h e  c o n t r a c t  w i t h  t h e  q u a l i f i e d  p e r s o n n e l  whose 
resumes are  i n c l u d e d  i n  i t s  p r o p o s a l .  A s  t h e  Navy p o i n t s  
o u t ,  t h i s  r e l a t e s  t o  N a t i o n a l ' s  r e s p o n s i b i l i t y  as a prospec-  
t i v e  c o n t r a c t o r .  See S h i p  A n a l y t i c s ,  I n c . ,  8-225798, 
J u n e  23,  1987, 87-1 C.P.D. 11 621. By awarding t h e  c o n t r a c t  
t o  N a t i o n a l ,  t h e  c o n t r a c t i n g  o f f i c e r  has  de te rmined  N a t i o n a l  
t o  be r e s p o n s i b l e .  Our O f f i c e  w i l l  n o t  o b j e c t  t o  t h e  
c o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  d e t e r m i n a t i o n  of r e s p o n s i -  
b i l i t y  a b s e n t  a showing t h a t  t h e  c o n t r a c t i n g  o f f i c e r  a c t e d  
f r a u d u l e n t l y  o r  i n  bad f a i t h ,  o r  t h a t  d e f i n i t i v e  r e s p o n s i -  
b i l i t y  c r i t e r i a  i n  t h e  s o l i c i t a t i o n  have n o t  been m e t .  
N e i t h e r  is a p p l i c a b l e  h e r e .  Also ,  t o  t h e  e x t e n t  Bauer  is 
concerned  t h a t  t h e  N a t i o n a l  w i l l  n o t  per form i n  acco rdance  
w i t h  C l a u s e  H-10, " E v a l u a t i o n  of Compensation f o r  P r o f e s -  
s i o n a l  Employees," of t h e  RFP, w e  n o t e  t h a t  t h i s  argument 
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re lates  t o  c o n t r a c t  a d m i n i s t r a t i o n  which is  n o t  f o r  rev iew 
by our  Off ice .  See - Mar t in  A d v e r t i s i n g  Agency, I n c . ,  
B-225437, Mar. 1 3 ,  1987, 87-1 C.P.D. 

The p r o t e s t  is d e n i e d .  

l~Txch2?- Genera l  Counsel  

4 B-22848 5 




